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FKLOG ZKR UHVLGHV LQ DQRWKHU 6WDWH� LI VXFK REOLJDWLRQ KDV
UHPDLQHG XQSDLG IRU D SHULRG ORQJHU WKDQ � \HDU� RU LV JUHDWHU
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LW LV LQWHUVWDWH FRPPHUFH WR WUDQVSRUW D ZRPDQ IURP RQH VWDWH WR DQRWKHU
LQ D FRPPRQ FDUULHU��8QLWHG 6WDWHV Y� 6LPSVRQ� ���8�6� ���� ��� ������
�KROGLQJ WKDW LW LV LQWHUVWDWH FRPPHUFH WR FDUU\ DFURVV D VWDWH OLQH LQ D
SULYDWH DXWRPRELOH ILYH TXDUWV RI ZKLVNH\ LQWHQGHG IRU SHUVRQDO

FRQVXPSWLRQ�� DQG 3HQVDFROD 7HO� &R� Y :HVWHUQ 8QLRQ 7HO� &R�� �� 8�6�

�� 2WWR� �� �� ������ �KROGLQJ WKDW LW LV LQWHUVWDWH FRPPHUFH WR WUDQVPLW

LQIRUPDWLRQ RYHU LQWHUVWDWH WHOHJUDSK OLQHV��� ,QGHHG� WKH GLVVHQW LQ RXU

FDVH FDQ RQO\ SRLQW WR D GLVVHQW LQ WKH )LIWK &LUFXLW¶V %DLOH\ GHFLVLRQ WR

VXSSRUW LWV QRYHO SURSRVLWLRQ� DQG HYHQ WKDW GLVVHQW OLPLWHG LWV UHTXLUHPHQW

RI UHFLSURFLW\ WR ³WKLQJV´ LQ FRPPHUFH� VHH %DLOH\� ��� )��G DW �������

	 Q�� �6PLWK� -�� GLVVHQWLQJ�� ZKHUHDV WKH GLVVHQW LQ RXU FDVH ZRXOG DSSO\

LWV QDUURZ XQGHUVWDQGLQJ RI FRPPHUFH WR HYHU\ FRQFHLYDEOH FDWHJRU\� ,Q

DGGLWLRQ WR RYHUUXOLQJ YDULRXV 6XSUHPH &RXUW SUHFHGHQWV� WKH GLVVHQW¶V

GHILQLWLRQ RI FRPPHUFH ZRXOG UHQGHU XQFRQVWLWXWLRQDO LQQXPHUDEOH

IHGHUDO VWDWXWHV� )RU H[DPSOH� DOO IHGHUDO VWDWXWHV WKDW FULPLQDOL]H WKH

SRVVHVVLRQ RI GUXJV RU ZHDSRQV ZKLFK KDYH WUDYHOHG LQWHUVWDWH ZRXOG� RQ

WKH GLVVHQW¶V YLHZ RI FRPPHUFH� KDYH WR EH VWUXFN GRZQ EHFDXVH WKHUH LV

QR UHFLSURFLW\ LQ SRVVHVVLRQ� QRU GRHV SRVVHVVLRQ RI D FRQWUDEDQG

VXEVWDQFH LQYRNH ³WKH ZHDOWK�FUHDWLQJ DVSHFW RI PDUNHWV�´ 3RVW DW S� ���
7KH VDPH FDQ EH VDLG RI IHGHUDO UHJXODWLRQV RI WKH DLU DQG ZDWHU� RI WKH

KLJKZD\V DQG WKH QDWLRQ¶V DLUVSDFH� DQG P\ULDG VDIHW\ UHJXODWLRQV� QRQH

RI ZKLFK LQYROYH UHFLSURFLW\� 7KH PRVW OLNHO\ JHQHVLV IRU WKH GLVVHQW¶V

UHDVRQLQJ LV WKDW OLQH RI FDVHV� VXFK DV +DPPHU Y� 'DJHQKDUW� ��� 8�6�

���� ������ ������� LQ ZKLFK WKH 6XSUHPH &RXUW UHOLHG RQ D QDUURZ

FRQVWUXFWLRQ RI WKH ZRUG ³FRPPHUFH´ DQG DWWHPSWHG WR FUDIW ULJLG

GLVWLQFWLRQVEHWZHHQ ³PDQXIDFWXUH�´ ³SURGXFWLRQ�´ DQG ³PLQLQJ�´ WKRXJKW

WR EH WKH SURYLQFH RI WKH VWDWHV� DQG DFWXDO LQWHUVWDWH ³FRPPHUFH�´ 6HH
:LFNDUG Y� )LOEXUQ� ��� 8�6� ���� ������ ������ �GLVFXVVLQJ

GHYHORSPHQW RI &RPPHUFH &ODXVH MXULVSUXGHQFH�� 7KH 'DJHQKDUW OLQH
RI FDVHV ZDV� RI FRXUVH� VXEVHTXHQWO\ RYHUUXOHG DQG FXUUHQWO\ UHSUHVHQWV

D FRPSOHWHO\ GLVFUHGLWHG XQGHUVWDQGLQJ RI WKH &RPPHUFH &ODXVH� ,Q DQ\

HYHQW� ZH KDYH QR GRXEW WKDW WKH 6XSUHPH &RXUW¶V FRQWHPSRUDU\

XQGHUVWDQGLQJ RI ³FRPPHUFH´ LQFOXGHV DQ LQWHUVWDWH PRQH\ SD\PHQW�
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7KH PDMRULW\ IDLOV WR LGHQWLI\ FOHDUO\ ZKLFK FDWHJRU\ RI /RSH]

DXWKRUL]HV LWV KROGLQJ� DQG LQVWHDG FREEOHV WRJHWKHU SLHFHV IURP HDFK WR
ILQG FRQJUHVVLRQDO UHJXODWRU\ DXWKRULW\� %XW WKH FDWHJRULHV RI SHUPLVVLEOH
UHJXODWLRQ RI FRPPHUFH VHW IRUWK LQ /RSH] DUH GLVFUHWH DQG OLPLWHG� DQG GR
QRW SHUPLW FRXUWV WR ³PL[ DQG PDWFK´ DWWULEXWHV RI WKH YDULRXV FDWHJRULHV
WR H[WHQG FRQJUHVVLRQDO SRZHU�

7KH PDMRULW\ EHJLQV ZLWK WKH GRXEWIXO SUHPLVH WKDW D GHEW RZHG WR
RQH LQ DQRWKHU VWDWH LV D ³WKLQJ´ LQ LQWHUVWDWH FRPPHUFH� UHJDUGOHVV RI
ZKHWKHU SD\PHQW LV GHPDQGHG RU DWWHPSWHG� )URP WKHUH� WKH PDMRULW\
UHDVRQV WKDW LI WKH GHEW ZHUH WR EH SDLG� WKH SD\PHQW ZRXOG WUDYHO LQ WKH
FKDQQHOV RI LQWHUVWDWH FRPPHUFH� ZKRVH UHJXODWLRQ IDOOV ZLWKLQ WKH
FDWHJRU\ RI NHHSLQJ WKH FKDQQHOV RI FRPPHUFH RSHQ DQG IUHH IURP
LPSHGLPHQWV� 7KH PDMRULW\ WKHQ FRQFOXGHV WKDW EHFDXVH WKH &RQVWLWXWLRQ
DXWKRUL]HV&RQJUHVV WR NHHS FRPPHUFLDO FKDQQHOV IUHH IURP LPSHGLPHQWV�
DQG EHFDXVH WKH SD\PHQW RI DQ LQWHUVWDWH GHEW LV D ³WKLQJ´ LQ LQWHUVWDWH
FRPPHUFH� &RQJUHVV PD\ LPSRVH FULPLQDO SHQDOWLHV IRU IDLOXUH WR SODFH
VXFK D SD\PHQW LQWR WKH FKDQQHOV RI LQWHUVWDWH FRPPHUFH� 7KLV ³LI ZH KDG
VRPH KDP ZH FRXOG KDYH D KDP VDQGZLFK LI ZH KDG VRPH EUHDG´
UHDVRQLQJ LV XQIRUWXQDWH�

7KH GLVWLQFW FDWHJRULHV RI /RSH]� DQG WKH PDMRULW\¶V IDOODFLRXV
UHDVRQLQJ DUH SHUKDSV EHWWHU LOOXVWUDWHG E\ XVLQJ DV DQ H[DPSOH D
K\SRWKHWLFDO ULYHU EDUJH FDUU\LQJ JRRGV LQWHUVWDWH� 8VLQJ LWV SRZHU WR
NHHS WKH FKDQQHOV RI LQWHUVWDWH FRPPHUFH IUHH IURP LPSHGLPHQWV�
&RQJUHVV FRXOG OHJLWLPDWHO\ SUHYHQW WKH EXLOGLQJ RI GDPV RU WROO ORFNV RQ
WKH ULYHU� /LNHZLVH� &RQJUHVV FRXOG SURSHUO\ UHJXODWH WKH EDUJH DQG LWV
FDUJR DV WKLQJV LQ LQWHUVWDWH FRPPHUFH� 2U� &RQJUHVV PLJKW UHJXODWH
ZKROO\ LQWUDVWDWH DVSHFWV RI SURGXFWLRQ RI JRRGV FDUULHG RQ WKH EDUJH LI
WKDW SURGXFWLRQ VXEVWDQWLDOO\ DIIHFWHG WKH FRPPHUFH RI WKH QDWLRQ� %XW
WRGD\¶V PDMRULW\ RSLQLRQ ZRXOG DOORZ &RQJUHVV WR FULPLQDOL]H WKH IDLOXUH
WR SODFH FDUJR RQ WKH EDUJH XQGHU WKH WKHRU\ WKDW VXFK IDLOXUH PLJKW
VRPHKRZ VWHP WKH IORZ RI WKH ULYHU� EHFDXVH WKH ODFN RI WKH JRRGV ZRXOG
VXEVWDQWLDOO\ DIIHFW FHUWDLQ LQGLYLGXDOV UHVLGLQJ GRZQVWUHDP�
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:H QRWH WKDW )DDVVH EULQJV DQ DV�DSSOLHG FRQVWLWXWLRQDO FKDOOHQJH

WR WKH &65$� 7KXV� KH FODLPV WKDW DSSOLFDWLRQ RI WKH &65$ WR KLV
SDUWLFXODU FLUFXPVWDQFHV LV XQFRQVWLWXWLRQDO� 7KH DSSURSULDWH UHPHG\ IRU
KLV DV�DSSOLHG FKDOOHQJH ZRXOG EH WR LQYDOLGDWH WKH VWDWXWH DV WR )DDVVH�
)DFLDO LQYDOLGDWLRQ RI D VWDWXWH� LQ FRQWUDVW� LV UHVHUYHG RQO\ IRU ZKHQ WKHUH
DUH QR VHW RI FLUFXPVWDQFHV LQ ZKLFK WKH VWDWXWH¶V DSSOLFDWLRQ ZRXOG EH
FRQVWLWXWLRQDO� 6HH :DWFKWRZHU %LEOH 	 7UDFW 6RFLHW\ RI 1HZ <RUN� ,QF�
Y� 9LOODJH RI 6WUDWWRQ� 2KLR� ��� )��G ���� ��� ��WK &LU� ������ &OHDUO\�
)DDVVH¶V K\SRWKHWLFDO GRHV QRW FDOO IRU IDFLDO LQYDOLGDWLRQ RI WKH &65$�
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,QGHHG� IHGHUDO FRXUWV UHYLHZLQJ SURVHFXWLRQV XQGHU WKH &65$

KDYH KHOG WKDW WKH\ FDQQRW GLVWXUE WKH XQGHUO\LQJ VWDWH FRXUW FKLOG VXSSRUW
RUGHU� 6HH 8QLWHG 6WDWHV Y� %UDQG� ��� )��G ����� ���� ���WK &LU� �����
�KROGLQJ WKDW GHIHQGDQW¶V DWWHPSW FROODWHUDOO\ WR DWWDFN WKH ³VWDWH FRXUW
RUGHU LV QRW FRJQL]DEOH� 7KH ODQJXDJH RI WKH &65$ PHUHO\ UHTXLUHV WKH
H[LVWHQFH RI D µSDVW GXH VXSSRUW REOLJDWLRQ�¶ 7KH $FW¶V WHUPV GR QRW
UHTXLUH WKDW VXFK DQ REOLJDWLRQ EH µYDOLG¶´� �IRRWQRWH RPLWWHG��
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0RUHRYHU� ZH QRWH WKDW� DFFRUGLQJ WR 'HSDUWPHQW RI -XVWLFH

JXLGHOLQHV� D 8QLWHG 6WDWHV $WWRUQH\¶V 2IILFH PD\ QRW LQLWLDWH D IHGHUDO
SURVHFXWLRQ XQGHU WKH &65$ XQOHVV ³DOO UHDVRQDEO\ DYDLODEOH >VWDWH@
UHPHGLHV KDYH EHHQ H[KDXVWHG�´ 5RQDOG 6� .RUQUHLFK� 1RWH� 7KH

&RQVWLWXWLRQDOLW\ RI 3XQLVKLQJ 'HDGEHDW 3DUHQWV� 7KH &KLOG 6XSSRUW

5HFRYHU\ $FW RI ���� $IWHU8QLWHG 6WDWHV Y� /RSH]� �� )25'+$0/�5(9�
����� ���� ������ �TXRWLQJ'HSDUWPHQW RI -XVWLFH3URVHFXWLYH*XLGHOLQHV
DQG 3URFHGXUHV IRU WKH &KLOG 6XSSRUW 5HFRYHU\ $FW RI ����� DW � ��������
3ULRU WR IHGHUDO SURVHFXWLRQ� RWKHU FLYLO UHPHGLHV PXVW DOVR EH DWWHPSWHG�
WKH 8�6� $WWRUQH\ PXVW VHQG D OHWWHU WR WKH SRWHQWLDO GHIHQGDQW ³DGYLVLQJ
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KLP RI WKH DSSDUHQW &65$ YLRODWLRQ DQG UHTXHVWLQJ SD\PHQW RI WKH
VXSSRUW REOLJDWLRQ ZLWKLQ D VSHFLILHG SHULRG� ,I SD\PHQW LV QRW PDGH� WKH
PDWWHU LV UHIHUUHG WR WKH )HGHUDO %XUHDX RI ,QYHVWLJDWLRQ� 3ULRU WR ILOLQJ
FKDUJHV� D VHFRQG OHWWHU LV VHQW WR WKH ZRXOG�EH GHIHQGDQW� DGYLVLQJ KLP
WKDW FKDUJHV ZLOO EH ILOHG DJDLQVW KLP XQOHVV KH PDNHV SD\PHQW ZLWKLQ D
VSHFLILHG SHULRG RI WLPH� ,I SD\PHQW LV VWLOO QRW IRUWKFRPLQJ DQG WKHUH LV
QR DGHTXDWH H[SODQDWLRQ IRU QRQSD\PHQW� WKH 8�6� $WWRUQH\ ZLOO FKDUJH
WKH SDUHQW ZLWK YLRODWLQJ WKH &65$�´ ,G� �IRRWQRWHV RPLWWHG��
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7KH GLVVHQW DUJXHV WKDW� EHFDXVH WKH 0LFKLJDQ OHJLVODWXUH KDV QRW

FKRVHQ WR FULPLQDOL]H WKH IDLOXUH WR SD\ FKLOG VXSSRUW� WKH 8QLWHG 6WDWHV
&RQJUHVV LV IRUELGGHQ IURP FULPLQDOL]LQJ VXFK QRQ�SD\PHQW ZKHQ WKH
REOLJDWLRQ EHFRPHV GXH DQG RQH SDUHQW KDV OHIW WKH VWDWH� $ VWDWH¶V IDLOXUH
WR FULPLQDOL]H DQ LQWUD�VWDWH SUREOHP KDV QR EHDULQJ RQ &RQJUHVV¶V
DXWKRULW\ WR GHWHUPLQH WKDW RQFH D SUREOHP EHFRPHV LQWHUVWDWH LQ QDWXUH�
DV LQ WKH FDVH DW KDQG� LW GHVHUYHV FULPLQDO SXQLVKPHQW� PRVW OLNHO\
EHFDXVH RI LWV SHUYDVLYHQHVV DQG VXVFHSWLELOLW\ WR HVFDSLQJ VWDWH ODZ
HQIRUFHPHQW� 0RUH LPSRUWDQWO\� RQFHZH KDYH GHFLGHG WKDW &RQJUHVV DFWV
OHJLWLPDWHO\ SXUVXDQW WR LWV &RPPHUFH &ODXVH SRZHU� ZKHWKHU RU QRW
&RQJUHVV FULPLQDOL]HV DQ DFW ZKLFK WKH VWDWHV KDYH QRW VLPLODUO\ UHJXODWHG
LV LPPDWHULDO IRU FRQVWLWXWLRQDO SXUSRVHV� &I� %DLOH\� ��� )��G DW ����
�QRWLQJ WKDW ³SULQFLSOHV RI IHGHUDOLVP DQG FRPLW\ DUH QRW FRPSURPLVHG
ZKHQ WKH >IHGHUDOO\@ UHJXODWHG DFWLYLW\ IDOOV LQVLGH FRQVWLWXWLRQDOO\�GHILQHG
SHULPHWHUV RI FRQJUHVVLRQDO FRQWURO´�� )LQDOO\� ZH GR QRW EHOLHYH WKDW
IHGHUDO HQIRUFHPHQW RI XQSDLG FKLOG VXSSRUW RUGHUV� ZKLFK ZHUH HQWHUHG
E\ D VWDWH FRXUW SXUVXDQW WR VWDWH ODZ DQG WKHUHIRUH SUHVXPDEO\ LQ DFFRUG
ZLWK WKH VWDWH OHJLVODWXUH¶V GHWHUPLQDWLRQ WKDW FKLOG VXSSRUW VKRXOG EH
SDLG� GRHV ³FRQVLGHUDEOH GDPDJH WR 0LFKLJDQ¶V V\VWHP IRU UHJXODWLQJ
FKLOG VXSSRUW�´ SRVW DW S� ��� SDUWLFXODUO\ LQ YLHZ RI WKH IDFW WKDW D IHGHUDO
FRXUW FDQQRW UHYLVH WKH XQGHUO\LQJ VWDWH FRXUW RUGHU�
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:H VHH QR ORJLFDO IODZ LQ KROGLQJ WKDW WKH &65$ LV D YDOLG

UHJXODWLRQ XQGHU PXOWLSOH /RSH] FDWHJRULHV� /RSH] GRHV QRW HYLQFH WKH
6XSUHPH &RXUW¶V LQWHQW WR KROG FRXUWV WR ULJLG FODVVLILFDWLRQV EHWZHHQ WKH
DFWLYLWLHV WKDW &RQJUHVVPD\ SURSHUO\ UHJXODWH� LQGHHG� WKH 6XSUHPH&RXUW
QRWHG WKDW LWV WKUHH FDWHJRULHV RI DFWLYLW\ ZHUH ³EURDG´ DQG GLG QRW VWDWH
WKDW WKH\ ZHUH H[FOXVLYH� /RSH]� ��� 8�6� DW ���� $Q HDUO\ 6XSUHPH
&RXUW FDVH� &KDPSLRQ Y� $PHV� ��� 8�6� ���� ��� ������� XSKROGLQJ D
&RQJUHVVLRQDO $FW UHJXODWLQJ WKH WUDIILF RI ORWWHU\ WLFNHWV LQ LQWHUVWDWH
FRPPHUFH� LV� DFFRUGLQJ WR D OHDGLQJ FRQVWLWXWLRQDO VFKRODU� D
SDUDGLJPDWLF H[DPSOH RI D UHJXODWLRQ RI ERWK D ³WKLQJ´ LQ LQWHUVWDWH
FRPPHUFH DQG WKH FKDQQHOV RI LQWHUVWDWH FRPPHUFH� 6HH /$:5(1&(+�
75,%(� $0(5,&$1&2167,787,21$//$: ��� ��G HG� ������ 7KH ORWWHU\
WLFNHW ZDV WKH ³WKLQJ�´ DQG WKH $FW LQ TXHVWLRQ UHJXODWHG WKH FKDQQHOV RI
FRPPHUFH E\ SURKLELWLQJ WKH PRYHPHQW RI D JRRG FRQVLGHUHG LQMXULRXV WR
WKH SXEOLF ZHOIDUH� ,QGHHG� LQ8QLWHG 6WDWHV Y� %HXFNHODHUH� �� )��G ����
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WKH SRVVHVVLRQ RU WUDQVIHU RI D PDFKLQHJXQ� FRQVWLWXWLRQDO EHFDXVH LW
UHJXODWHG ERWK D ³WKLQJ´ LQ LQWHUVWDWH FRPPHUFH DQG WKH FKDQQHOV RI
LQWHUVWDWH FRPPHUFH� 7KLV LV QRW WR VD\ WKDW D UHJXODWLRQ RI D ³WKLQJ´ LQ
FRPPHUFH QHFHVVDULO\ LPSOLHV D YDOLG UHJXODWLRQ RI WKH FKDQQHOV RI
FRPPHUFH� $ UHJXODWLRQ RI D ³WKLQJ´ LQ FRPPHUFH PD\ EH GLUHFWHG VROHO\
DW WKDW WKLQJ� VXFK DV D ODZ SURVFULELQJ WKHIW IURP LQWHUVWDWH VKLSPHQWV� VHH
3HUH] Y� 8QLWHG 6WDWHV� ��� 8�6� ���� ��� �FLWLQJ �� 8�6�&� � ����� EXW
KDYH QRWKLQJ WR GR ZLWK NHHSLQJ RSHQ WKH FKDQQHOV RI FRPPHUFH� RU
SURKLELWLQJ LQMXULRXV JRRGV IURP IORZLQJ DFURVV VWDWH OLQHV� 7KXV� ZH GR
QRW ILQG DQ\WKLQJ LPSURSHU ZLWK RXU FRQFOXVLRQ WKDW WKH &65$ YDOLGO\
UHJXODWHV ERWK WKH XVH RI WKH FKDQQHOV RI LQWHUVWDWH FRPPHUFH DQG D
³WKLQJ´ LQ LQWHUVWDWH FRPPHUFH� EHFDXVH WKH VXSSRUW REOLJDWLRQ LV� E\
GHILQLWLRQ� D ³WKLQJ´ DQG WKH &65$ SURPRWHV WKH IORZ RI PRQH\ WKURXJK
LQWHUVWDWH FKDQQHOV�
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